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Deregulation Progress

Legislature passes revised Trade Secrets Act

A partial revision of the Trade Secrets Act that the Legislative Yuan
recently passed adds criminal liability for offending companies and those
who leak secrets. By encouraging innovation through the reinforcement
of intellectual property right protection, this change will help boost the

introduction of technologies from overseas into Taiwan.

The Taiwan Intellectual Property Office (TIPO), a unit of the Ministry of
Economic Affairs, notes that prior to the revision most business people felt that
the law provided for compensation for the illegal acquisition of trade secrets
under civil liability, making it difficult for the law to produce a deterrent effect.
The revised provisions add criminal liability and stiffen penalties. This will deter
Taiwanese technology workers who are poached by foreign companies from
taking trade secrets with them when they go to work abroad. It will also give
foreign companies a better understanding of Taiwan's determination to guard
intellectual property rights, encourage technological innovation, and stimulate
cooperation between Taiwanese and foreign companies in the development or

transfer of new technology.

Under the revised provisions, infringement of trade secrets in Taiwan
subjects the violator to imprisonment of up to five years plus a fine of NT$1
million to NT$10 million. If gains from such illegal behavior exceed NT$10

million, the fine can be increased to up to three times the illegal gains.



The penalty for infringement of trade secrets overseas will now be
imprisonment of one to 10 years plus a fine of NT$3 million to NT$50 million.
If the illegal proceeds of the misappropriation of trade secrets exceed NT$50

million, the fine can be increased to two to 10 times the illegal gains.

TIPO notes that since it is difficult to collect evidence of trade secrets
violations, the recent revision also contains a provision to deal with"internal
violators." Since infringement of trade secrets is an "Antragsdelikt" (one
that cannot be prosecuted without a complaint by the victim), if an offending
employee admits to his or her guilt the employer may elect to bring charges
not against the employee but only against the company that steals the secrets.

This will enhance the efficiency of litigation and save judicial resources.

Patent extension rules relaxed for pharmaceuticals and
agrochemicals

With the new version of Taiwan's Patent Act taking effect on January
1, the Taiwan Intellectual Property Office (TIPO) will loosen restrictions on
extending the term of patent protection for pharmaceuticals and agrochemicals
as a means of encouraging R&D and boosting willingness to invest in

biomedicines, while upholding the rights of patentees.

TIPO points out that under current rules, after someone receives a
pharmaceutical or agrochemical patent he or she is allowed to mass produce
and market the product only after receiving a permit from the Department of

Health or Council of Agriculture. In practice, this could result in a patent taking
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effect, and the term of the patent being partially used up, before the patented

product is put on the market.

The old version of the Patent Act allowed a patentee to apply for
an extension of the patent term in case a patent for a pharmaceutical,
agrochemicals, or manufacturing process thereof could not be used because
of the need to carry out clinical trial or to wait for market approval from the
Department of Health; but the minimum extension was two years, so this

provision could not be applied if the period of redress was less than two years.

The new version of the Act relaxes the rules for extending the term of
a patent that cannot be exploited because of the time needed to carry out
clinical trials or registration, even if the time involved is no more than three
days. The removal of the two-year minimum, TIPO says, brings the patent-
term extension mechanism into conformity with the principles of fairness and

justice.

If the period of patent extension overlaps with the period of application,
TIPO will subtract the overlap. Any overlap between clinical trials carried out in
Taiwan and overseas or between clinical trials and registration, or any delay by
the applicant for other reasons, will not be included in the calculation of patent

extension.

Tax refunds for foreign travelers to be exempt from
examination

The Ministry of Finance (MOF) and Ministry of Transportation and

Communications (MOTC) have issued a notice of proposed rulemaking



in regard to an amendment of the regulations governing value-added tax
(VAT) refunds for foreign travelers. The amendment, which is designed to
boost consumption and optimize the quality of the VAT refund experience,
will provide for a shift to"management at the source" so as to avoid travelers
having to spend time queuing in lines for tax-refund examination when they

depart the country.

Foreign travelers buying items eligible for tax refunds are now allowed
to apply for the refunds at the site of purchase, but they are still required
to have the items examined by Customs when they depart the country.
Customs applies a risk-avoidance mechanism and examines the relevant
documentation and products on a random basis, making travelers line up and

wait for their tax refunds.

MOF statistics show that since the implementation of the VAT refund
system in July 2011, foreign travelers had applied for 230,000 refunds and
received NT$92.4 million in rebates. The number of ineligible cases uncovered
by Customs examination during that time amounted to 1,947, or 1.2% of the
total—a very low ratio. In the future, foreign travelers applying for the VAT

refund will not have to undergo Customs examination.

If an authorized tax refund store fails to provide tax-refund assessment
forms as required by the regulations, or if it provides fraudulent forms, and if
the number of excessive or fraudulent tax refund forms amounts to 0.3% of the
total number of forms issued and the amount of excessive or fraudulent tax
refunds reaches NT$30,000 or more, then that store's authorization to provide
on-site refunds will be abolished and the store will not be allowed to reapply

for authorization within one year.
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The amendment addresses, in addition, the problem of disputes arising
when foreign travelers fail to complete tax-refund procedures for their
purchases prior to departure and then ask for a refund the next time they enter
Taiwan. Following the revision, foreign travelers must apply for the refunds

prior to departing Taiwan the first time after their purchases.

Expansion of GPA bidding opportunities

Following the adoption of a revised Government Procurement Agreement
(GPA) by the Committee on Government Procurement under the World
Trade Organization (WTO), the Legislative Yuan passed a bill at the end of
last year agreeing to accept the new version. An accompanying resolution
asked the Ministry of Economic Affairs to set up a task force to help integrate

participation in international bids by local companies.

Forty-two economies have currently signed on to the GPA, including the
U.S., Canada, the EU, Japan, Korea, and Singapore. According to the WTO,
the government procurement markets which the signatories are committed to
opening up amount to a total of approximately US$1.6 trillion. Taiwan became
a GPA member in 2009, gaining access to the huge government procurement

opportunities it offers and opening its own market to other signatories.

The signatories are required to adopt the new version of the GPA in its

entirety by 2014, further opening the procurement markets. This will add new



business opportunities worth an estimated US$80 billion to US$100 billion
throughout the world.

According to statistics compiled by Taiwan's Public Construction
Commission (PCC), from 2009 through the first half of 2012 foreign companies
won 4,846 government bids with an accumulated value of NT$290.8 billion
(about US$9.8 billion) in Taiwan. This was about 30% of the value of all
government procurement bids awarded during the period. The PCC notes that
although the city governments of New Taipei, Taichung, and Tainan do not yet
come under the GPA, foreign companies are permitted to bid on some of their

government procurement projects.

The Legislative Yuan asked the Economics Ministry to set up a task
force to integrate bidding on international government procurement projects
by domestic companies because most of them are small- or medium-sized
enterprises that, on their own, lack both the experience and size needed to

compete with companies from other countries in international bidding projects.

MOEA earmarks NT$900 million for high-value patents

The Ministry of Economic Affairs (MOEA) plans to pour about NT$900
million into high-value patents and forward-looking strategies for Six Key
Emerging Industries and Four Major Intelligent Industries over five years.
The aim is to expand the value of intellectual property utilization, create a
protective shield for industrial development, and cope with the intellectual

property challenges of the future.
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Vice Economics Minister Tyzz-Jiun Duh notes that in the past patented
technologies were mostly controlled by big international companies, leaving
Taiwan's industrial development, at times, restricted by expensive patent
royalties and the threat of patent-infringement action. This situation needs
to be turned around; government strategy along with the power of private
industry can be used to reinforce the deployment of high-value patents and
forward-looking technologies, strengthening Taiwan's intellectual property

rights protection and boosting the competitiveness of its industries.

Preliminary evaluation by the MOEA has pinpointed these key industries
with strong potential for development: organic light-emitting diodes (OLEDSs),
smart electric vehicles, intelligent automation, smart Internet application
services, smart user interface for next-next-generation devices, advanced
medical devices, active matrix organic light-emitting diodes (AMOLEDSs),
smart green electronics, smart LOHAS and consumer services, and smart

greenhouse engineering.

In 2011 the Industrial Technology Research Institute (ITRI) set up the
Intellectual Property Innovation Corporation (IPIC) to help domestic industries
carry out technology review and patent analysis in the hope that, within a year
or two, local firms will raise capital and set up a fund to purchase domestic and
foreign patents, placing them in a better position to deal with patent litigations

that might arise in the future.

Mobile credit cards coming to Taiwan

Smart phones are about to become credit cards in Taiwan! The Financial



Supervisory Commission (FSC) has approved the "Security and Control
Operating Guidelines for Credit Card Organizations Engaging in the Mobile
Credit Card Business" as formulated by the Bankers Association, allowing
financial institutions to apply to the FSC for operating the mobile credit card
business. Mobile phone users will only need to put their credit card information
on their SIM or microSD cards, and then swipe their phones to make credit

purchases.

According to the FSC, it has stipulated a security mechanism to which
operators of this business must conform to protect the personal information of
consumers. This mechanism includes the privacy and integrity of information,

the identifiability of its source, its non-duplication, and key management.

Five domestic banks are already engaged in the trial operation of the
mobile credit card business on a small scale. After the safety guidelines are

implemented, all banks will be allowed to apply for this business.

The FSC notes that, with the back clip system used during the trial period,
a user could not use the new mobile phone as a mobile credit card after
changing his or her phone. In the future, a user will be able to use wireless
transmission to carry out installation of secure element software, parameter
setup, and data downloading and updating. This will eliminate the problems

associated with changing phones.

Back in 2010 the FSC moved to protect the rights of consumers and
provide for healthy development of the market by setting a ceiling of NT$3,000
on single signature-free credit card transactions. Thanks to the passwords and
other security mechanisms that are used to protect mobile credit card users,

this ceiling will not apply to mobile transactions. @
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