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# A&M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896 (N.D. Cal. 2000).
* A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9" Cir. 2001).
* A&M Records, Inc. v. Napster, Inc., 284 F.3d 1091 (9™ Cir. 2002).
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“ «Both of these newsgroups ["alt.als" and "alt.binaries.pictures.erotica.als"] were created for the sole
purpose of violating our Federally filed Copyrights and Tradename. These newsgroups contain
virtually all Federally Copyrighted images.... Your servers provide access to these illegally posted
images and enable the illegal transmission of these images across state lines. This is a cease and desist
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letter. You are hereby ordered to cease carrying these newsgroups within twenty-four (24) hours upon

receipt of this correspondence....
America Online, Erol's, Mindspring, and others have all complied with our cease and desist order

and no longer carry these newsgroups.”
¥ ALS Scan, Inc. v. Remarq Communities, Inc., 239F. 3d 619. (4™ Cir. 2001)
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30 See e.g., Laura Rybka, ALS SCAN, Inc. v. Remarq Communities, Inc: Notice and ISPS’ Liability for
Third Party Copyright Infringement, 11 DePaul-LCA J. Art & Ent. L. 479. (2001)

>! Hendrickson v. eBay, Inc. et al, 165 F.Supp.2d 1082 (N.D. Cal. 2001)

52 Perfect 10, Inc. v. Cybernet Ventures, Inc. et al., 213 F. Supp. 2d 2116 (C.D. Cal. 2002);
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>> The exempted storage and transmissions are those carried out through an automatic technological
process that is indiscriminate--i.e., the provider takes no part in the selection of the particular material
transmitted--where the copies are retained no longer than necessary for the purpose of carrying out the
transmission.  This conduct would ordinarily include forwarding of customers' Usenet postings to
other Internet sites in accordance with configuration settings that apply to all such postings...
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W omp s il i'zwf;q 2% 121 2= R < 4T  Article 12 ‘Mere Conduit’ : “1. Where an information
society service is provided that consists of the transmission in a communication network of information
provided by a recipient of the service, or the provision of access to a communication network, Member
States shall ensure that the service provider is not liable for the information transmitted, on condition
that the provider: (a) does not initiate the transmission; (b) does not select the receiver of the
transmission; and (c) does not select or modify the information contained in the transmission.

2. The acts of transmission and of provision of access referred to in paragraph 1 include the
automatic, intermediate and transient storage of the information transmitted in so far as this takes place
for the sole purpose of carrying out the transmission in the communication network, and provided that
the information is not stored for any period longer than is reasonably necessary for the transmission.

3. This Article shall not affect the possibility for a court or administrative authority, in accordance
with Member States’ legal systems, of requiring the service provider to terminate or prevent an
infringement.”

" EPRIFAIL ¥ 1322 Re 4T o Article 13 “Caching’ © “1. Where an information
society service is provided that consists of the transmission in a communication network of information
provided by a recipient of the service, Member States shall ensure that the service provider is not liable
for the automatic, intermediate and temporary storage of that information, performed for the sole
purpose of making more efficient the information’s onward transmission to other recipients of the
service upon their request, on condition that:

the provider does not modify the information;

the provider complies with conditions on access to the information;

the provider complies with rules regarding the updating of the information, specified in a manner
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widely recognized and used by industry;

the provider does not interfere with the lawful use of technology, widely recognized and used by
industry, to obtain data on the use of the information; and

the provider acts expeditiously to remove or to disable access to the information it has stored upon
obtaining actual knowledge of the fact that the information at the initial source of the transmission has
been removed from the network, or access to it has been disabled, or that a court or an administrative
authority has ordered such removal or disablement.

2. This Article shall not affect the possibility for a court or administrative authority, in accordance
with Member States’ legal systems, of requiring the service provider to terminate or prevent an
infringement.”
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129 vgl. Freytag, a.a.0., Rn. 21.

2 mp s il i'Z»ﬁq £ % 14iE2>> h247 ¢ Article 14 ‘Hosting’ © “l1. Where an information
society service is provided that consists of the storage of information provided by a recipient of the
service, Member States shall ensure that the service provider is not liable for the information stored at
the request of a recipient of the service, on condition that:

the provider does not have actual knowledge of illegal activity or information and, as regards
claims for damages, is not aware of facts or circumstances from which the illegal activity or
information is apparent; or

the provider, upon obtaining such knowledge or awareness, acts expeditiously to remove or to
disable access to the information.

2. Paragraph 1 shall not apply when the recipient of the service is acting under the authority or the
control of the provider.

3. This Article shall not affect the possibility for a court or administrative authority, in accordance
with Member States’ legal systems, of requiring the service provider to terminate or prevent an
infringement, nor does it affect the possibility for Member States of establishing procedures governing
the removal or disabling of access to information.”
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123 Freytag, a.a.0., Rn.27.

124 ygl. Freytag, a.a.0., Rn. 29.

g idp 4 % 158 2% R~ 4o 0 Article 15 “No general obligation to monitor’: “1.
Member States shall not impose a general obligation on providers, when providing the services covered
by Articles 12, 13 and 14, to monitor the information which they transmit or store, nor a general
obligation actively to seek facts or circumstances indicating illegal activity.

2. Member States may establish obligations for information society service providers promptly to
inform the competent public authorities of alleged illegal activities undertaken or information provided
by recipients of their service or obligations to communicate to the competent authorities, at their
request, information enabling the identification of recipients of their service with whom they have
storage agreements.”
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33 Article 10 : Liability of network service providers:

A network service provider shall not be subject to any civil or criminal liability under any rule of
law in respect of third-party material in the form of electronic records to which he merely provides
access if such liability is founded on- (a) the making, publication, dissemination or distribution of such
materials or any statement made in such material; or (b) the infringement of any rights subsisting
in or in relation to such material.

Nothing in this section shall affect-

any obligation founded in contract;

the obligation of a network service provider as such under a licensing or other regulatory regime
established under written law; or any obligation imposed under any written law or by a court to remove,
block or deny access to any material.
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