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Abstract

Keywords: Independent Commission, Administrative Commission,
Federal Trade Commission, Federal Communications Commission,
Security Exchange Commission, IDA, MDA, National Communications
Commission, NCC, Ofcom, Competition Commission, Office of Fair
Trading, Federal Network Agency

Beginning from 1993, a new form of government has emerged 1n
Taiwan, namely the so-called independent commission, which has
1ts origination in the Administrative Commission of the US. The
Fair Trade (1993) Commission was followed by the Financial
Supervisory Commission 1n 2004 and the National Communications
Commission in 2006. However, this form of government has led to
various controversies withexistent bureaucracies, ranging from
the meaning of independence, the relation with the Executive
Yuan and fellow ministries, the scope of competence ( purely
regulatory or also policy-making) , the nomination, term and
removal of Commissioners, appeal against the decisions made by
independent commissions and the source of budget for independent
commissions. It 1s therefore the purpose of the study to look
into the practices of similar organizations 1n the field of
competition, finance and communications law 1in the US, UK,
Germany and Singapore. Although 1t 1s mostly of a fact-finding
nature, this study comes to some policy suggestions: It 1s
inappropriate and unnecessary to unify the legal form and
hieratical level of all 1independent commissions. Collegial
commission 1s the best formof governance in field of competition
law, finance law and communications law. The term

‘independent’ should not disguise the commission’ s legal
nature of an administrative agency. The appointment of

VI



Commissioners should reflect party composition in Congress.
Where there are enough revenues that can be generated from fees
collected by independent commissions, 1t 1s more preferable to
make them financially independent from the state budget. The
decisions of independent commissions should be reviewable only
by the Administrative High Court and not by the Executive Yuan.
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62 See Saskia Lavrijssen, An Analysis of the Constitutional Position of the US Independent Agencies
(January 2004). TILEC Discussion Paper No. 2004-001, p4.

63 See the official website of SEC, <what do we do>, available at:
http://www.sec.gov/about/whatwedo.shtml

64 See Securities and Exchange Act Of 1934 s.4 (a).

65 See Donald C. Langevoort, Structuring Securities Regulation in the European Union: Lessons from the
U.S. Experience(May 2005). Georgetown Public Law Research Paper No. 624582; ECGI - Law Working
Paper No. 41/2005, P12 footnote31.

66 SEC v. Blinder, Robinson& Co., 855 F.2d 677, 681(10th Cir. 1998.)
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69 Executive Order 12631 -- Working Group on Financial Markets s.2(a)
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72 See the official website of SEC, <what do we do>, available at:
http://www.sec.gov/about/whatwedo.shtml

73 See the official website of SEC, <about the SEC---SEC offices--- Office of Administrative Law Judges>,
available at: http://www.sec.gov/about/offices/oalj.htm

74 See Securities and Exchange Act Of 1934 5.23 b.

75 See U.S. SEC 2008 Performance and Accountability Report, p68~69.

76 See the official website of CFTC, < About the CFTC >, available at:
http://www.cftc.gov/aboutthecftc/index.htm

77 U.S.C. 3502(10)
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78 The Commodity Exchange Act(1974) s.2(a)(2)(A).

79 U.S code: Title 7.2 (a)(6)(A),(C)
80 U.S code: Title 7.2 (a)(6)(E)

81 U.S code: Title 7.2 (a) (4); U.S code: Title 7.2 (a)(5)

82 See the official website of CFTC, < About the CFTC >, available at:

http://www.cftc.gov/aboutthecftc/index.htm
83 U.S code: Title 7.2 (a)(2)(B)

84 See the official website of CFTC, < About the CFTC >, available at:

http://www.cftc.gov/aboutthecftc/index.htm
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93 See the official website of FSA, <What are we- --the board>, available at:
http://www.fsa.gov.uk/Pages/About/Who/board/index.shtml
94 FSMA, Schedule 1, Section 1. * Constitution
2. — (1) The constitution of the Authority must continue to provide for the Authority to have—
(a)a chairman; and
(b)a governing body.
(2) The governing body must include the chairman.
(3) The chairman and other members of the governing body must be appointed, and be liable to removal
from office, by the Treasury.
95 FSMA, Schedule 1, Section 1.  Functions of the non-executive committee
(3) The non-executive functions are—
(a)keeping under review the question whether the Authority is, in discharging its functions in accordance
with decisions of its governing body, using its resources in the most efficient and economic way;
(b)keeping under review the question whether the Authority’ s internal financial controls secure the
proper conduct of its financial affairs; and
(c)determining the remuneration of—
(1) the chairman of the Authority’ s governing body; and
(11) the executive members of that body.
96 FSMA, Schedule 1, Section 1 : Annual report
(1) At least once a year the Authority must make a report to the Treasury on—
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(a)the discharge of its functions;
(b)the extent to which, in its opinion, the regulatory objectives have been met;
(o)its consideration of the matters mentioned in section 2(3); and
(d)such other matters as the Treasury may from time to time direct.
(2) The report must be accompanied by—
(a)the report prepared by the non-executive committee under paragraph 4(6); and
(b)such other reports or information, prepared by such persons, as the Treasury may from time to time
direct.
97 FEAA > S B SR A TS BT S SRR i 2005 #
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99 See Finance and Tax Tribunal, < Tribunals--- Financial Services and Markets Tribunals>, available at:
http://www .financeandtaxtribunals.gov.uk/financialServicesandMarkets Tribunal.htm#11

100 See the official website of FSA, <Doing Business with the FSA---The Financial Services and Markets
Tribunal >, available at: http://www.fsa.gov.uk/Pages/Doing/Regulated/law/focus/tribunal.shtml.

101 FSMA s.133 (4): On a reference the Tribunal must determine what (if any) is the appropriate action for
the Authority to take in relation to the matter referred to it.

102 FSMA 5.133 (10): The Authority must act in accordance with the determination of, and any direction
given by, the Tribunal.

103 FSMA s.133 (11): An order of the Tribunal may be enforced—
(a) as if it were an order of a county court; or
(b) in Scotland, as if it were an order of the Court of Session.
104 FSMA s.137 (1): A party to a reference to the Tribunal may with permission appeal—
(a) to the Court of Appeal, or
(b) in Scotland, to the Court of Session,
on a point of law arising from a decision of the Tribunal disposing of the reference.
105 FSMA, Schedule 1, Section 1 : Fees
17. — (1) The Authority may make rules providing for the payment to it of such fees, in connection
with the discharge of any of its functions under or as a result of this Act, as it considers will (taking
account of its expected income from fees and charges provided for by any other provision of this Act)
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Eﬁpé (periodic fees ) Fll%“ﬁ‘fﬁ &F’?PJZ%?@FIJFII%?"' (application fees)
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enable it—
(a)to meet expenses incurred in carrying out its functions or for any incidental purpose;
(b)to repay the principal of, and pay any interest on, any money which it has borrowed and which has
been used for the purpose of meeting expenses incurred in relation to its assumption of functions under
this Act or the Bank of England Act 1998; and
(c) to maintain adequate reserves.
(2) In fixing the amount of any fee which is to be payable to the Authority, no account is to be taken of
any sums which the Authority receives, or expects to receive, by way of penalties imposed by it under
this Act.
(3) Sub-paragraph (1)(b) applies whether expenses were incurred before or after the coming into force of
this Act or the Bank of England Act 1998.
(4) Any fee which is owed to the Authority under any provision made by or under this Act may be
recovered as a debt due to the Authority.

106 ZEF1 YFHYPp |:|‘ wﬁrﬁi‘[ Erﬁﬁfﬁg R
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