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Executive Summary

Keywords: public sector information (PSI), reuse, information appraisal,

government information disclosure

I ntroduction

The full value of the social information collected by the public sector may
not be fully explored by the usage for the original purpose of collection. The mass
amount of data or information may be more valuable if it can be reused by other
parties. Therefore, the value of public sector information (PSI) can be
maximized and contribute to the society as a whole through proper methods of
reuse. In practice, the European Union or the British government adopts a
market-inclined view stressing the direct financial benefit to the government
through reuse. On the contrary, the U.S. Federal Government adopts a
democratic view emphasizing people’s rights to access PSI and encouraging the
extensive diffusion of PSI as much as possible. The different approaches to the
reuse of PSI manifest three important issues: 1) Who owns the property rights of
PSI, the government or the people? 2) How to establish a legal framework for
regulate the information market if PSI should be merchandized? 3) How to
reconcile the reuse of PSI with existing laws and regulations such as
Administrative Procedure Act, Archives Act, Personal Data Protection Law, and
the Freedom of Government Information Law. Accordingly, the main research

questions for this study are the following.

1. The legal frameworks for PSI reuse appear to be context dependent
because counter approaches exist among different countries. What
are the normative values that the legitimacy of the legislation is

subject to in this country?

2. How to categorize PSI and which types of PSI are appropriate for
reuse commercially? How to establish a legal framework pertinent

for regulating the transaction?
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3. How do citizens stay informed of the information categories so the

full economic value of PSI can be explored through reuse?

4. How to position PSI reuse among existing laws and regulations so a

reconciled legal framework for PSI can be established?

5. How to harness the organizational changes resulting from PSI reuse
in accordance with the ongoing organizational reform of the central

government?
Research Methods

This report employed institutional study to investigate relationships of PSI
reuse with other complementary or conflicting legislation. Employing
comparative study, the report reviewed reuse-related legislation such as freedom
of information act from other countries including the United States of America,
Australia, and European Union. The report also extensively reviewed the
literature including research reports, official statistics, periodicals, legislation, etc.
to map out such important aspects as category of reuse, legal environment,
experiences from law establishment and implementation. Four rounds of focus
group discussion were also administered to bring in expert perspectives, followed

by several in-depth interviews to narrow down to the key issues with more depth.

Key Findings
1. The context and development of PSI reuse legislation in other countries

It is found that Freedom of Information Act is the foundation of PSI reuse,
with prescriptions differing in degree. In the United Kingdom, all works
produced by the government are in principle subject to the Crown copyright
except otherwise waived for free reuse. In the Australia context, copyrights law
in principle encourages free access to government intellectual properties unless
obvious conflict with the public interests is present. However, intellectual

properties with higher economic values are excluded from free reuse. Unlike

XVII
I



e

European Union or the United Kingdom, there is not specific legislation
designated for PSI reuse in the United States of America since accessing all public

information of the U.S. federal government is the basic right for all citizens.

The PSI policies may vary by countries, common features are found among
the organizational structures in charge of government information.  First,
establishing an independent agency solely for handling PSI business has not been
an option, in accordance with the principle of downsizing the government in
recent reform effort. The government body in charge of PSI business usually
resides in a staff office. Second, the office in charge of PSI in the central
government assumes the roles of facilitating, monitoring, policy formulating, and
management by principles. The implementation of releasing information is
delegated to agencies where the information at stake is stored. Note that the
Office of Public Sector Information of the British government, unlike most other
countries, takes a step further to provide national listing of PSI with economic

values and becomes the single portal for licensing PSI.
2. Categories of Reusable PSI

To decide whether certain type of PSI is allowed for reuse, one may start form
the Freedom of Government Information Law, followed by Copyright Law,
Personal Data Protection Law, National Secrets Protection Law, and Trade Secrets
Law to filter out PSI that are prohibited for public reuse. By applying the
concept of public assets, the legally reusable PSI then can be further grouped into
public use assets, public financial assets, and administrative assets. PSI that is
labeled financial assets can be released at a price subject to the market demand,
allowing a price higher than the costs of collecting and processing the information

be charged.

The British government offers an example of categorizing PSI: charity,
consultation, education/training, health, information technology and online
publication, laws, libraries and museums, manufacturing/industry/retail,

marketing/media, personal data, public administration, and publication.
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3. Thelegal environment of PSI reusein the country

The Freedom of Government Information Law (FOGI) is the legislation most
relevant to the use of PSI in this country. However, the Law does not contain
rules of reuse if PSI were to be released or licensed at a market price. The FOGI
contains general principles, and the implementation is in the hands of individual
agencies that hold the information. Agencies exercise discretion without
common standards will result in confusions to the public. And the actual
outcome of PSI disclosure falls short of the intended outcome of FOGI. FOGI
does not specify the office in charge; no performance report is required; no

remedy procedure is provided, and no specification of expiration period, etc.
4. A Complementary Framework of Enacting PSI Reuse
A. Stand-alone law is recommended

Government information reuse involves the extension of property rights
such as licensing and pricing, which are different from FOGI in nature
that only deals with information disclosure. As such, PSI reuse by a
supplement chapter to an existing law such as FOGI might not be

appropriate. A stand-alone law for PSI reuse is recommended.
B. The managerial principles for PSI reuse
a. Pricing by categorizing users

Given the vast amount of PSI, it is pragmatic to delegate local

agencies that house the information to handle the day-to-day
administrative work of PSI requests including making the judgment of,
according to law, whether certain information is eligible for pricing
above the marginal cost. For personal and academic use, the focuses
are citizen rights and public interests so the charges should not exceed
the marginal costs of making the information available for reuse. For
business use, the PSI may be released for a price higher than marginal

costs since the acquirement of PSI is for the company to make profits.
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The government may financially benefits from the market mechanism.
b. Pricing by categorizing information reusability

First, PSI without added economic value should be available for
access and reuse without charge. An example of PSI in this kind is
the waiver of Crown copyright in the United Kingdom1. Second, the
categories of PSI suitable for commercial reuse are those with asset
specificity or potential economic benefits that can be realized by
reprocessing and then for sale at the prices subject to buyers’
perceived utility or market demand in general. Third, in the meantime,
the concept of public assets should be applied to group PSI into public
use asset, administrative asset, and special asset. Whichever being
labeled public use and administrative use should not be categorized as
reusable PSI.

c. PSI listing and appraisal

Listing of tangible as well as intangible public assets including
information should be compiled and made available to the public.
Appraisal methods should be developed to facilitate licensing and
pricing.
C. Remedy procedures
The commercial reuse of PSI may be divided into two phases: request for
reuse and contract following auction. The first phase is about the

decision of whether the PSI is to be released. The legal ground for this

phase is public law. The second phase regards the actions of releasing

! Categories of material waived from Crown copyright: 1) Primary and secondary legislation, 2)
Explanatory Notes to legislation, 3) Government press notices, 4) Published papers of a scientific,
technical or medical nature, 5) Unpublished public records, 6) Government forms, 7) Government
consultative documents, 8) Government documents featured on official departmental websites
except where expressly indicated on the website in question, 9) Headline statistics, 10) Text of
ministerial speeches and articles, 11) Typographical arrangement.
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information. The legal ground for this phase is private law. The remedies
for either phase are subject to different procedures. “Two-stage

remedies” are applied.
5. Organizational Structure Adjustment

It is recommended that the highest raking government body in charge of the
PSI reuse affairs be assigned to a staff office under the ministry level in the
Executive Yuan. The future National Development Commission (NDC) is the
optimal candidate in charge of PSI reuse at the national level. Meanwhile, the
policy of enacting PSI reuse should be in accordance with the establishment of
Chief Information Officers at the first and second level office in the Executive

Yuan.

Recommendations
1. Complementary framework of enacting PSI reuse
Short-term objectives:
A. Amend the existing laws and regulations to reconcile with FOGI.
a. Personal Data Protection Law (In charge: Ministry of Justice)

Cumulated personal data as demographics are of great value to social
as well as market research. It can be released for reuse as long as

personal identification data can be removed.
b. Trade Secrets Law (In charge: Ministry of Economic Affairs)

Item 9 contains the phrase of ““ ... should not use or disclose without

reason,” of which the notion is not well defined.

c. Copyright Law (In charge: Intellectual Property Office, Ministry of

Economic Affairs)

The Law needs to be loosened. Item 37 strictly precludes any usage,
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including reuse, not specified in the agreement between licensing
parties. On categorizing PSI for reuse, one may refer to Item 65, the

“reasonable use that does not infringe copyright.” Judgment should

be made based on “reasonable use.”
B. Licensing

a. Licensing arrangement options (Primary in charge: Central and Local

governments; Secondary: Intellectual Property Office)

The licensers have two major considerations upon licensing. Is it a
exclusive or non-exclusive licensing? Does the licensing violate the

principle of fair competition?
b. Pricing (In charge: Ministry of Finance)

Charges and Fees Act does not aim for increase the profit margin. If
PSI reuse includes the objective of financial benefits, appropriate
pricing schemes are needed and the sources of law need to be

clarified.
L ong-term Objectives. enacting a stand-alone law of PSI reuse

A. Drafting (In charge, primary: Ministry of Justice; Secondary: Research,

Development, and Evaluation Commission)

Draft the “Government Information Reuse Law” that regulates the scope,

license, organizations, and remedies.

B. Broad consultation (In charge, primary: Ministry of Justice; secondary:
RDEC)

Public consultation on a continuing basis is a prerequisite of enacting the
law, for the legitimacy of commercial reuse of PSI is subject to the
contextual factors such as normative values in the broad society on the
ownership of PSI. Dialogue and consensus building is required for

drafting the law.
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2. Establish the managerial arrangement

XXI

Short-term objectives:

A. Develop the Government Information Locator Service (GILS) (In charge,

primary: RDEC; secondary: central and local governments)

Learn from the GILS experiences in Australia and the United States.
Public agencies and different levels of governments may develop their
own GILS so the PSI may be promptly complied and announced for

reusc.

. Online services for government information disclosure (In charge,

primary: RDEC; secondary: central and local governments)

Make the e-government portal a platform for the public to request
government information under the prescription of FOGI to build the

foundation of PSI reuse in the future.

. Online forum (In charge, primary: RDEC; secondary: central and local

governments)

Make online forum a platform not only for public consultation but also

exchanging the ideas of reuse.

. Establish the mediation system for informational disputes (In charge:

superior governments)

Develop mediation process supplementary to statuary complaint process
as a means of solving disputes. The experiences of OPSI of the British

government can be learned.

L ong-term obj ectives

A. Asset listing (In charge: central and local governments)

A well complied list of government information list is required for



optimal outcome of reuse.

B. Asset appraisal (In charge, primary: Ministry of Finance; secondary:

Ministry of Justice)

The government should develop appropriate models for appraising
information asset. It will not be a simple task since it involves accurate

calculation of the value of intangible asset in monetary terms.

3. Strategies for reforming organizational structures of informational affairs

Short-term objective: establish and determine the central office in charge of PSI
reuse. The OPSI of the British government, the Government Information

Management Office of Australia, and OMB of the Whitehouse are good reference
points. Given the current organizational structure of the central government, it is

recommended that RDEC be the central office in charge.

L og-term objective: integrating all government bodies with jurisdiction of
making national information policies. Information personnel are aligned by
establishing the position of Chief Information Officer at the first and second tier
offices under the Executive Yuan. The future National Development
Commission (NDC) can be in charge of the information policy at the national

level. NDC is also in charge of the PSI reuse affairs.
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3 Commission of the European Communities, Green Paper on public sector information in the
information society. Public sector information: a key resource for Europe, COM (1998) 585 final,
1.

* Green Paper on Public Sector Information in the Information Society, available at

http://mineco.fgov.be/information_society/administrations/ps_034_en.pdf (visited at 2009/7/16)

> Commission of the European Communities, Communication to the Council, the European
Parliament, the Economic and Social Committee and the Committee of the Regions, eEurope 2002:
creating a EU framework for the exploitation of public sector information, COM (2001) 607 final.

% eEurope 2002 Action Plan,

http://ec.europa.eu/information society/eeurope/2002/documents/archiv_eEurope2002/actionplan
en.pdf (visited at 2009/7/16)

7 Article 12 Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive by 1 July 2005. They shall forthwith inform the
Commission thereof. When Member States adopt those measures, they shall contain a reference to
this Directive or be accompanied by such a reference on the occasion of their official publication.
Member States shall determine how such reference is to be made.
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P Article 2

For the purpose of this Directive the following definitions shall
apply:

2.”body governed by public law “means any body:

(a) established for the specific purpose of meeting needs in the general interest, not having an
industrial or commercial character; and

(b) having legal personality; and

(c) financed, for the most part by the State, or regional or local authorities, or other bodies
governed by public law; or subject to management supervision by those bodies; or having an
administrative, managerial or supervisory board, more than half of whose members are appointed
by the State, regional or local authorities or by other bodies governed by public law

14 Commission of the European Communities, Proposal for a Directive of the European
Parliament and of the Council on the re-use and commercial exploitation of public sector
documents,9 (2002)
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15 Article 1
2. This Directive shall not apply to:

(a) documents the supply of which is an activity falling outside the scope of the public task of the
public sector bodiesconcerned as defined by law or by other binding rules inthe Member State, or
in the absence of such rules as definedin line with common administrative practice in the Member
State in question;

(b) documents for which third parties hold intellectual property rights;

(c) documents which are excluded from access by virtue of the access regimes in the Member
States, including on thegrounds of:— the protection of national security (i.e. State security),

defence, or public security,— statistical or commercial confidentiality;

(d) documents held by public service broadcasters and their subsidiaries, and by other bodies or
their subsidiaries forthe fulfilment of a public service broadcasting remit;

(e) documents held by educational and research establishments,such as schools, universities,
archives, libraries and researchfacilities including, where relevant, organisations established for the
transfer of research results;

(f) documents held by cultural establishments, such as museums, libraries, archives, orchestras,
operas, ballets and theatres.

3. This Directive builds on and is without prejudice to the existing access regimes in the Member
States. This Directive shall not apply in cases in which citizens or companies have to prove a
particular interest under the access regime to obtain access to the documents.

4. This Directive leaves intact and in no way affects the level of protection of individuals with

regard to the processing of personal data under the provisions of Community and national law, and
in particular does not alter the obligations and rights set out in Directive 95/46/EC.

5. The obligations imposed by this Directive shall apply only insofar as they are compatible with
the provisions of international agreements on the protection of intellectual property rights, in
particular the Berne Convention and the TRIPS Agreement.

16 Article 3

Member States shall ensure that, where the re-use of documents held by public sector bodies is
allowed, these documents shall be re-usable for commercial or non-commercial purposes in
accordance with the conditions set out in Chapters III and IV. Where possible, documents shall be
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made available through electronic means.
17 Article 5

1. Public sector bodies shall make their documents available in any pre-existing format or
language, through electronic means where possible and appropriate. This shall not imply an
obligation for public sector bodies to create or adapt documents in order to comply with the
request, nor shall it imply an obligation to provide extracts from documents where this would
involve disproportionate effort, going beyond a simple operation.

2. On the basis of this Directive, public sector bodies cannot be required to continue the production
of a certain type of documents with a view to the re-use of such documents by a private or public
sector organisation.

8 Article 6

Where charges are made, the total income from supplying and allowing re-use of documents shall
not exceed the cost of collection, production, reproduction and dissemination, together with a
reasonable return on investment. Charges should be cost-oriented over the appropriate accounting
period and calculated in line with the accounting principles applicable to the public sector bodies
involved.

" Article 11
1. The re-use of documents shall be open to all potential actors in the market, even if one or more
market players already exploit added-value products based on these documents. Contracts or other

arrangements between the public sector bodies holding the documents and third parties shall not
grant exclusive rights.
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(1) A public sector body may charge for allowing re-use.

(2) The total income from any charge shall not exceed the sum of -
(a) the cost of collection, production, reproduction and dissemination of documents; and
(b) a reasonable return on investment.

(3) Any charges for re-use shall, so far as is reasonably practicable, be calculated

(a) in accordance with the accounting principles applicable to the public sector body from time to
time; and

(b) on the basis of a reasonable estimate of the demand for documents over the appropriate
accounting period.

(4) A public sector body shall not charge an applicant for costs incurred in respect of activities
mentioned under paragraph (2)(a) in respect of a request for re-use, if the same applicant had been
charged in respect of those same activities by that public sector body for access to the same
document under information access legislation.

(5) Where a public sector body charges for re-use, so far as is reasonably practicable, it shall
establish standard charges.

(6) A public sector body shall specify in writing the basis on which a standard charge has been
calculated if requested to do so by an applicant.

(7) Where a standard charge for re-use has not been established, the public sector body shall
specify in writing the factors that will be taken into account in calculating the charge if requested
to do so by an applicant.

* Article 17
(1) A public sector body shall establish an internal complaints procedure for determining
complaints relating to its actions under these Regulations.

(2) Where a person believes that a public sector body has failed to comply with any requirement
of these Regulations, he may complain in writing to the public sector body in accordance with its
internal complaints procedure.

(3) A public sector body shall determine any complaint made under paragraph (2) within a
reasonable time and thereafter notify the person of its determination without delay.

(4) Notification under paragraph (3) shall be in writing and give reasons for the determination.
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B Article 18

(1) Where a person has exhausted the procedure established under regulation 17(1) in respect of
any complaint made under regulation 17(2) or where the public sector body has failed to deal with
a complaint made under regulation 17(2) within a reasonable time, the person may refer that
complaint to the Office of Public Sector Information.

(2) Any complaint referred to the Office of Public Sector Information shall
(a) be in writing;
(b) state the nature of the complaint; and
(c) include a copy of the written notification under regulation 17(3) where one exists.

(3) Where a body specified in paragraph (4) is the subject of a complaint under regulation 17(2)
and a person has exhausted the procedure established under regulation 17(1) in respect of that
complaint, or where the specified body has failed to deal with a complaint made under regulation
17(2) within a reasonable time, the person may refer that complaint to the Advisory Panel on
Public Sector Information.

(4) The bodies specified for the purpose of paragraph (3) are:
(a) the Office of Public Sector Information;
(b) Her Majesty's Stationery Office; and
(c) the Office of the Queen's Printer for Scotland.

(5) Where paragraph (3) applies a person shall comply with paragraph (2) as if the reference to the
Office of Public Sector Information were a reference to the Advisory Panel on Public Sector
Information.

2 Office of Public Sector Information, available at http://www.opsi.gov.uk/(visited at 2009/7/24)
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» Commercial use of public information, available at
http://www.oft.gov.uk/advice and resources/resource base/market-studies/completed/public-infor

mation(visited at 2009/6/30)

26 5U.S.C. 552,available at
http://straylight.law.cornell.edu/uscode/html/uscode05/usc_sec_05_00000552----000-.html (visited
at 2009/06/29)

27 17US.C. § 105
28 44 U.S.C. § 3501
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¥ Article 525 (b)

This section does not apply to matters that are—
M
(A) specifically authorized under criteria established by an Executive order to be kept secret in the
interest of national defense or foreign policy and
(B) are in fact properly classified pursuant to such Executive order;
(2) related solely to the internal personnel rules and practices of an agency;
(3) specifically exempted from disclosure by statute (other than section 552b of this title),
provided that such statute
(A) requires that the matters be withheld from the public in such a manner as to leave no discretion
on the issue, or
(B) establishes particular criteria for withholding or refers to particular types of matters to be
withheld;
(4) trade secrets and commercial or financial information obtained from a person and privileged or
confidential;
(5) inter-agency or intra-agency memorandums or letters which would not be available by law to a
party other than an agency in litigation with the agency;
(6) personnel and medical files and similar files the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy;
(7) records or information compiled for law enforcement purposes, but only to the extent that the
production of such law enforcement records or information
(A) could reasonably be expected to interfere with enforcement proceedings,
(B) would deprive a person of a right to a fair trial or an impartial adjudication,
(C) could reasonably be expected to constitute an unwarranted invasion of personal privacy,
(D) could reasonably be expected to disclose the identity of a confidential source, including a State,
local, or foreign agency or authority or any private institution which furnished information on a
confidential basis, and, in the case of a record or information compiled by criminal law

enforcement authority in the course of a criminal investigation or by an agency conducting a
lawful national security intelligence investigation, information furnished by a confidential source,

(E) would disclose techniques and procedures for law enforcement investigations or prosecutions,
or would disclose guidelines for law enforcement investigations or prosecutions if such disclosure
could reasonably be expected to risk circumvention of the law, or

(F) could reasonably be expected to endanger the life or physical safety of any individual,

(8) contained in or related to examination, operating, or condition reports prepared by, on behalf of,
or for the use of an agency responsible for the regulation or supervision of financial institutions; or

(9) geological and geophysical information and data, including maps, concerning wells.

Any reasonably segregable portion of a record shall be provided to any person requesting such
record after deletion of the portions which are exempt under this subsection. The amount of
information deleted, and the exemption under which the deletion is made, shall be indicated on the
released portion of the record, unless including that indication would harm an interest protected by
the exemption in this subsection under which the deletion is made. If technically feasible, the
amount of the information deleted, and the exemption under which the deletion is made, shall be
indicated at the place in the record where such deletion is made.
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30 Article 552 (3)(B)

In making any record available to a person under this paragraph, an agency shall provide the
record in any form or format requested by the person if the record is readily reproducible by the
agency in that form or format. Each agency shall make reasonable efforts to maintain its records in
forms or formats that are reproducible for purposes of this section.

31 Article 552 (4)(A)(ii)

Such agency regulations shall provide that—

(I) fees shall be limited to reasonable standard charges for document search, duplication, and
review, when records are requested for commercial use;

(IT) fees shall be limited to reasonable standard charges for document duplication when records are
not sought for commercial use and the request is made by an educational or noncommercial
scientific institution, whose purpose is scholarly or scientific research; or a representative of the
news media; and

(IT) for any request not described in (I) or (II), fees shall be limited to reasonable standard charges
for document search and duplication

Article 552 (4)(A)(iii)

Documents shall be furnished without any charge or at a charge reduced below the fees established
under clause (ii) if disclosure of the information is in the public interest because it is likely to

contribute significantly to public understanding of the operations or activities of the government
and is not primarily in the commercial interest of the requester.
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32 The President,Executive Order 13392—Improving,Monday,December 19, 2005, available at
http://edocket.access.gpo.gov/2005/pdf/05-24255.pdf

33 DeLorme Publishing Co., Inc v The Nat'l Oceanic and Atmospheric Admin. of the United States
Dep't of Commerce, 917 F.Supp. 867 (D. Me. 1996), available at
www.med.uscourts.gov/opinions/hornby/1996/dbh_2- 95¢v94 delorme v _noaa doc02 mar.pdf

3 Tax Analysts v United States Department of Justice, 917 F.Supp. 867 (D.D.C. 1996).

3 Office of Fair Trading(U.K.), The Commercial Use of Public Information, Annexe F:
International Case Sudies, 17

3¢ Article 105

Copyright protection under this title is not available for any work of the United States Government,
but the United States Government is not precluded from receiving and holding copyrights
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transferred to it by assignment, bequest, or otherwise
¥ Article 101

A “work of the United States Government” is a work prepared by an officer or employee of the
United States Government as part of that person's official duties.

A “work made for hire” is —

(1) a work prepared by an employee within the scope of his or her employment; or(2) a work
specially ordered or commissioned for use as a contribution to a collective work, as a part of a
motion picture or other audiovisual work, as a translation, as a supplementary work, as a
compilation, as an instructional text, as a test, as answer material for a test, or as an atlas, if the
parties expressly agree in a written instrument signed by them that the work shall be considered a
work made for hire. For the purpose of the foregoing sentence, a “supplementary work™ is a work
prepared for publication as a secondary adjunct to a work by another author for the purpose of
introducing, concluding, illustrating, explaining, revising, commenting upon, or assisting in the
use of the other work, such as forewords, afterwords, pictorial illustrations, maps, charts, tables,
editorial notes, musical arrangements, answer material for tests, bibliographies, appendixes, and
indexes, and an “instructional text” is a literary, pictorial, or graphic work prepared for publication
and with the purpose of use in systematic instructional activities.

¥ Office of Fair Trading(U.K.),supra note 40, at11-12
* 44 USC 3501
The purposes of this subchapter are to--
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(1) minimize the paperwork burden for individuals, small businesses, educational and nonprofit
institutions, Federal contractors, State, local and tribal governments, and other persons resulting
from the collection of information by or for the Federal Government

%" Robert Williamson, Copyright-Lock or Key?, The Law Librarian, 496-500 (1996)
41 44 USC 3503

(a) There is established in the Office of Management and Budget an office to be known as the
Office of Information and Regulatory Affairs.

(b) There shall be at the head of the Office an Administrator who shall be appointed by the
President, by and with the advice and consent of the Senate. The Director shall delegate to the
Administrator the authority to administer all functions under this subchapter, except that any such
delegation shall not relieve the Director of responsibility for the administration of such functions.
The Administrator shall serve as principal adviser to the Director on Federal information resources
management policy.
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42 OMB Circular A-130 4.

a. The policies in this Circular apply to the information activities of all agencies of the executive
branch of the Federal government.

b. Information classified for national security purposes should also be handled in accordance with
the appropriate national security directives. National security emergency preparedness activities
should be conducted in accordance with Executive Order No. 12472.

43 OMB Circular A-130 6.h,

The term "government information" means information created, collected, processed, disseminated,
or disposed of by or for the Federal Government.

44 OMB Circular A-130 8.a.
Information Management Policy

1.How will agencies conduct Information Management Planning?...... What safeguards must
agencies follow?

Agencies will:

(a) Ensure that information is protected commensurate with the risk and magnitude of the harm
that would result from the loss, misuse, or unauthorized access to or modification of such
information;

(b) Limit the collection of information which identifies individuals to that which is legally
authorized and necessary for the proper performance of agency functions;

(¢) Limit the sharing of information that identifies individuals or contains proprietary information
to that which is legally authorized, and impose appropriate conditions on use where a continuing
obligation to ensure the confidentiality of the information exists;

(d) Provide individuals, upon request, access to records about them maintained in Privacy Act
systems of records, and permit them to amend such records as are in error consistent with the
provisions of the Privacy Act.
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# Australian Government Attorney-General’s Department (2005) “Intellectual
Property Principles for Australian Government Agencies.” Available at

http://www.ag.gov.au/www/agd/agd.nsf/Page/Copyright CommonwealthCopyrightAdministration
_StatementofIPPrinciplesforAustralianGovernmentAgencies (Accessed on 2009/10/10)

# Agencies should encourage public use and easy access to copyright material that has been
published for the purpose of :

« informing and advising the public of government policy and activities;

* providing information that will enable the public and organisations to understand their own
obligations and responsibilities to Government;

» enabling the public and organisations to understand their entitlements to government assistance;
« facilitating access to government services; or
« complying with public accountability requirements.
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7 Australian Government agencies should be mindful of opportunities to share IP for which they
are responsible with other agencies.

* Agencies should be responsive to opportunities for commercial use and exploitation of IP,
including by the private sector.

¥ Unless commercial activities are required as an integral part of an agency’s objectives,
commercialisation of IP by an agency should be no more than an ancillary part of its activities and
should not become a core business activity.

% Where IP is commercialised or disposed of, agencies must do so in an accountable manner
consistent with Australian Government legislation, policies and guidelines.
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3 Article 2.4, Directive 2003/98/EC of the European Parliament and of the Council of November
2003 on the re-use of public sector information, OJ-L, 31/12/2003, p. 94.
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extent that the production of such law enforcement records or information

(A) could reasonably be expected to interfere with enforcement proceedings,

(B) would deprive a person of a right to a fair trial or an impartial adjudication,

(C) could reasonably be expected to constitute an unwarranted invasion of personal privacy,

(D) could reasonably be expected to disclose the identity of a confidential source, including a State,
local, or foreign agency or authority or any private institution which furnished information on a
confidential basis, and, in the case of a record or information compiled by criminal law
enforcement authority in the course of a criminal investigation or by an agency conducting a
lawful national security intelligence investigation, information furnished by a confidential source,
(E) would disclose techniques and procedures for law enforcement investigations or prosecutions,
or would disclose guidelines for law enforcement investigations or prosecutions if such disclosure
could reasonably be expected to risk circumvention of the law, or

(F) could reasonably be expected to endanger the life or physical safety of any individual;
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