Human Resources

1. Amendment to the Labor Standards Law
2. Regulations governing workers' pension reserve funds

3. Handling of industrial disputes

Introduction

Since the publication of last year’s
position paper, one issue has been
resolved:

*Amendment to the Labor
Standards Law - Consent from
the union or labour-management
conference for dispatched workers:
In the new version of the amendment
to the Labor Standards Law (LSL
Amendment) announced by the
Council of Labor Affairs (CLA) in
July 2010, the requirements regarding
dispatched worker proportions have
been relaxed.

However, the updated LSL
Amendment is not the final version and
there is still room to enhance flexibility in
the other terms of the amendment.

While the committee acknowledges
the government’s efforts to resolve the
issue mentioned above, all of the other
issues raised in last year’s position paper
remain unresolved and one new issue has
been added.

1. Amendment to the Labor Standards
Law
With respect to the LSL Amendment,
we provide our comments below.

1.1. Reasonable time limit for business
entities to respond to proposals for
regular employment

This issue was raised in last year’s
position paper. The LSL Amendment

states that if the term of the dispatched
workers meets certain conditions, then the
workers may notify the business entity of
its proposal to form a regular employment
contract. Under the CLA’s July 2010 LSL
Amendment, the business entity only has
three days to respond (Article 20-9). The
time limit for employers to exercise their
rights is insufficient.

RECOMMENDATION

To give business entities enough
time to exercise their rights,
the CLA should extend the time
limit for them to express their
objections to within 30 days upon
the receipt of the written notice

from the dispatched worker.

1.2. Terms and conditions for
employees during M&As
This issue was raised in last year’s
position paper. The original amendment
to Article 20 tends to force new
employers to assume all the employment
terms and conditions of the old employer,
as well as retain old employees. This will
cause difficulties for the new employers
in terms of HR management because they
will need to maintain two HR systems
in the same company after the employee
transfer. It will also reduce the incentive
for M&A transactions and will not
necessarily benefit employees of the old
company.

While the CLA’s July 2010 updated
LSL Amendment are an improvement
over the original version, the committee
urges the CLA to take the following
suggestions into consideration in the final
version:

RECOMMENDATION

The CLA should revise
regulations and procedures to
allow new employers to propose
new employment terms and
conditions and refrain from
forcing new employers to assume

the employment terms and

conditions of the old employer.

The CLA should revise
regulations and procedures to
allow new employers to select
and retain specific employees
and refrain from forcing the new

employer to retain all employees.

In selected cases whereby new
employers are required to retain
all the employees of the old
employer, the new employer
should be allowed to make
certain employees redundant

after the employee transfer.

1.3. Exemption of high-level employees
from the requirements of LSL
Article 84-1

This issue was raised in last year’s
position paper. Article 84-1 of the LSL
stipulates that employees holding certain
positions are exempt from a number of
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HUMAN RESOURCES

requirements under the LSL, including
working hours, holidays and leave
entitlements. However, the CLA currently
limits the type of employees who are
exempt from certain provisions of the
LSL under the above article to those
having specific managerial or supervisory
positions.

In reality, some high-level employees
have flexible working hours (especially
those who work in high-end finance or
other service industries), have strong
bargaining power and do not necessarily
require the protection set forth under the
LSL.

RECOMMENDATION

The CLA should establish
a ruling stipulating that
employees who hold high-
ranking positions as well as
those whose monthly salary is
above a certain threshold amount
(eg NT$200,000) should also be
exempt from the terms of Article

84-1 of the LSL.

1.4. Differentiation between full-time
and paritime employees

This issue was raised in last year’s
position paper. Under the current
structure, there is no distinction between
full-time and part-time employees. Part-
time employees who only work a certain
number of days per week are entitled to
overtime payments and other protection.
The current structure is problematic
since part-time employees only devote
part of their time to their employers
and therefore should not be treated as
full-time employees whose benefits are
simply prorated.
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RECOMMENDATION

A regulation should be drafted
by the CLA to establish and
recognize the nature of part-
time employment, to specify that
part-time employees should be
entitled to overtime payment
only if they work continuously
for more than eight hours a day.
Furthermore, part time employees
should not be required to be paid
at overtime rates or be subject to
the protection of Article 39 when
they are scheduled to work over

weekends.

1.5. Allowing dispatching agencies to
hire fixed-term employees

This issue was raised in last year’s
position paper. The CLA’s July 2010
updated LSL Amendment disallows
dispatching agencies to hire fixed-
term employees except as specifically
authorized by a government project or
in cases where it is necessary to hire
a replacement for an employee whose
employment is suspended by law or by
agreement.

Nevertheless, because the dispatching
agencies hire employees in order to
fulfill the enterprises’ manpower needs,
when the enterprises no longer need the
dispatched employees, it is not reasonable
to require the dispatching agencies to
undertake the cost of retaining those
employees under permanent employment
conditions.

To increase the flexibility of the
job market, the CLA’s Ruling No.
0980125424, “Lao-zhi Er Zhi”
should be abolished and the
dispatching agency should be
granted the freedom to hire fixed-

term employees.

2. Regulations governing workers'

pension reserve funds

This issue was raised in last year’s
position paper. According to the CLA’s
ruling, business entities are allowed
to appropriate excess portions of their
pension reserve accounts to pay severance
fees. The CLA requires business entities
to provide reports issued by actuaries
to prove that the pension reserves
contributed by the business entity is
sufficient to cover all current employees’
future pension liabilities. However, some
local labour authorities have insisted
that the employee turnover and death
rates assumed by the actuaries not be
used in their reports. This has prevented
companies from using their pension
reserve excesses to pay severance.

RECOMMENDATION

Since calculating excess reserves
is a matter of actuarial expertise,
the CLA should respect actuarial

reports issued by actuaries.

The CLA should accept
reasonable turnover and death
rates as the basis for actuarial

calculations.

2011-2012 POSITION PAPERS
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3. Handling of industrial disputes

3.1. Matters requiring collective
bargaining agreement and
employers’ obligations

This issue was raised in last year’s
position paper. The Collective Bargaining

Agreement Law (CBAL) that came

into effect on 1 May 2011 increased

the obligations of employers. For

example, when employees submit a

request for negotiations, “both labor

and management shall proceed in good
faith” and neither side may reject the
collective bargaining agreement proposed
by the other without reasonable cause.

The scope of this requirement is too

obscure. The employees may request

highly confidential information and, thus,
adversely impact the business.

RECOMMENDATION

The CLA should amend the
enforcement rules and specify
the scope of the information
for negotiations required by
employees. For example, the
information should be restricted
to matters relating to the
negotiation and not damaging
to the rights of the company.
In the event that confidential
information should be provided,
parties participating in the
negotiations or having access to
the information should be obliged
to enter into non-disclosure

agreements.

3.2. The rights and interests of
union members, directors and
supervisors
This issue was raised in last year’s
position paper. The amendments to the

Union Law, effective on 1 May 2011, will

cause the following material impacts on

the structure and operation of domestic
unions:

1) Unions are not required to provide
employers with the number of
members and name list for the
employers’ verification.

2) Unions may have up to 27 directors
and nine supervisors. Under Article
36, the directors and/or supervisors of
the union may be entitled to a certain
number of hours of leave to handle
union business. There is too much
time set aside for union business
leave.

RECOMMENDATION

The CLA should require unions to
provide their employers with a list
of the names of union members
for their employers’ verification.
Otherwise, the employer will be
unable to identify whether the
person it takes action against is a
union member. This would make
it difficult to avoid hindering the

development of the union.

The appropriate number of
directors and supervisors and the
time granted for union business
leave should depend on the
number of employees retained
in the enterprise. If an enterprise
has the maximum number of
directors or supervisors and

the amount of business leave

given is not reduced, this may
be detrimental to the enterprise’s
operations. The CLA should
clearly define the scope of union
business. For example, it is
necessary to stipulate whether
attending other union gatherings
and handling personal labour-
management disputes will be
included in the scope of the

above leave for official duties.

3.3. Threshold for unions to negotiate
collective bargaining agreements
with management

This issue was raised in last year’s

position paper. The current Union Law
does not require any threshold specifying
the number or percentage of union
members required to negotiate collective
bargaining agreements with management.
Therefore, regardless of the number of
union members, the union can request
negotiations with the management on
the collective bargaining agreement.
Although the union is an important
mechanism for employees to express
their opinions collectively, it is not cost-
effective for the management to enter
into negotiations on collective bargaining
agreements with unions that are not
sufficiently representative of a company’s
employees.

RECOMMENDATION

The Union Law should be
revised by the CLA to prescribe
a threshold (eg the union should
represent at least 15% of the total
number of the employees) for
union members to be qualified to
initiate and conduct negotiations
with the management on

collective bargaining agreements.
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3.4. Efficiency of the new mechanism
introduced in the Settlement of
Labor Disputes Law

This is a new issue. A new mechanism,

the “decision-making” procedure, for
settling labour-management disputes is
introduced in the amended “Settlement of
Labor Disputes Law” (Settlement Law).
However, there are already mediation,
arbitration, conciliation, and litigation
procedures available. Pursuant to the
Settlement Law, if the parties are not
satisfied with the decision made through
the “decision-making” procedure, they
still have to go through a complicated
administrative or civil lawsuit. As such,
the new mechanism might take more time
and further complicate relations between
labour and management.

RECOMMENDATION

The CLA should simplify the
recently introduced “decision-
making” procedure in the
Settlement Law to resolve
labour-management disputes
in a more efficient way. For
example, the CLA could
make the “decision-making”
procedure binding without court
approval. According to Article
48 of the Settlement Law, even
if the parties do not dispute
the decision of the “decision-
making” procedure within 30
days of receipt thereof, it has
to be approved by the court
before it can be binding as a
final and conclusive judgment.
This undermines the intended
purpose of the “decision-making”
procedure as an alternative

mechanism of dispute resolution.

. ____________________________________________________________________________________________________________________________|]
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Instead, the CLA should revise
regulations and procedures to
waive the requirement to gain the
court's approval for the decision-
making procedure to be binding
as long as the parties do not
dispute the procedure within 30

days.
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